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SEX OFFENSES IN THE NEW PENAL LAX.
Morris Ploscowe*

Ste'' b° ""^--ing theoeptombcr l, iqg7 -pu; which talce^

«""=•• «leva,;r,'rovL-onr'"'""' ISO
of Consent

tl^e" ffe''™„Weh ^ reductioncourse so a" o\ 'o™™' to an „ct of .

mmmm
msmmpun,.hn,„e i-y nf.;Lrc,:t"„'?v';!r.;'„rfr^
17 y„„s. .intoVcourso wUh" TllrZ^
"ge ot consent to wit'-'̂ ''iror"']5" ''™" '°™'' f'"' the new

Professur, Wo\^^ ~7Law m.fl T^e Truti, Ahlifn'̂ ^ «^thor"1,'f q'"' ^</j"nct
on l.;nmily I,nw. Divorcv; co-i.mi.o'r of ^.^7 " '̂'o

i'l<i 11'liul Lniv § 2010
New l.«nul Law §130 25.
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PL„-co„sent. which the law sets up, does not correspond to the .•
p;""V new law has rightfully taken to to
fe; the girl with whom intercourse is had ^^4 ig „ado a|;; oltense. Thus, inlercourae with a 8"' ^ ^maximum
i ,: Class Dfelony by agirl under 11
p fVSX'='=»-? tty; wsrsw
r:sssiss.'sissu«-»"

Corrohoration in Sex Cases

f The new Penal Law reta™ to i^i—
|; for asex ofTense can be had only . ^ extends to all the

. of the alleged victim.
p: olTenses covered by article 1^0 P „yegent Penal Law,fcf degree," Hei^totore, ^«n rf ^
r.' . with respect to rape, statinff ^ +1^^ female defiled,
|, rape or defilement upon the ^ ieola-

unsupported by other evidence, „o|- requiring
•j tion. ""Yf™"";'̂ "^/^eroLnses, we cannot understand why

I M K :LiSrUr":nSh« —t L lauer.
J' consent*

f Deviate Sexval Intercourse of Marned Persoiis
I The new law m,ilces it

may not bo char^ud with or J;'® current marriage
:: course" if they follow f Obtaining sexual
-; manuals and employ which should be free fromsatisfaction.. One of s^^e marriage bed.

scrutiny by law enforcement 5f married individuals engage
However, under our present
in the kinds of behavioi p ^ some penalties aspresent Penal Law. they ^Se nTdofcnse to a

of G90 :Tthe Penal Law that the defendant.

<New Pennl Law § 130.35.
BNew Penul Law §130.15.

?NW Penal Law §§ 130.65.
s New Penal Law §130.00.
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husband and/or wif. „ , , '̂ s

"v^" "• «l
'=°--"'2"aZ./rd ^other. . " ^0"^"ct bet\veen Iri ®exual inter '
••'«ual interc„S""''rf theMLw T""'"""" =""> •-

'•ex io^ilSv,, ""'''''• file new law i^r ""
™"'=„"e With .i,.,;^:;:'̂ '̂ W„to n;e„n», l^Z^luTZTt !,

'"=feci,v; rh ^ f"' H.nn ly'ir ''̂ ^f,«en.,e oVToSttS. "»"'4
"t.'.it"'-.,;"'-;(c7 ^;:;::,^-;ir'?'>'̂ '» o"

nppraminff or
" "arcot/c or into^Slf '?c«pnWe of
P'w -"v----
™-ie' -

Mpressly or imS'" which "Z li r''" '̂" '°'"-
wonders whetliPi- in the ^l<•^or♦o <'oes not"""3ual ca.,e. therf, woX fnT'f-"'' One
party, yet vi^orouslv nf "o no nn •'in the irit? Thlt^.':

• Ma«.> n . _

"• NgS £n "/ /'"^^ 13 -'(O.-IH.
" f''.; W<.vv 1. ^^"•"•'5.
'*Now IV,,,.! r'',M SI.'JO.OO'N<=w J'cuU t;; l\?J^^f', Vmo. 330.05.
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P •We submit that the formulation of "lack of consent" in the :
p-'l the fashion above stated, merely adds to the confusion in ^
|..' determining when there is and when there is not a real consent.
/ Crimes Against Nature

j. The euphemism "crime against nature" is dropped from
the law. The new statute provides for three degrees of sodomy,"
which is defined as ".sexual conduct between persons not married .

• to each other consisting of contact between the penis and the
anus, the mouth and penis, or the mouth and the vulva." Sexual
misbehavior with an animal or a dead body, which was form
erly included within the so-called crimes against nature, is now
made a part of a new crime entitled sexual misconduct.^® The
latter is a Class A misdemeanor, punishable by a maximum
of one year imprisonment, as compared with the 20 years im
prisonment under present law.

Section 690 of the present law proscribes carnal knowledge
.of an animal or bird, as a crime against nature. Since birds
are not mentioned in the new Penal Law, the question may
well arise as to whether a bird is "an animal" within the
meaning of the new statute punishing sexual misconduct. In
stead of resorting to law books, dictionaries and zoological
guides for an answer to this momentous question, it might be
desirable to try to resurrcct the spirit of Leda and try to got
an answer from her.

One offense which i.s part of section 690 of the present law
is treated more rationally in the new statute. A person who
attempts sexual intercourse with a dead body is guilty, under
the present law, of sodomy in the first degree and punishable
by a maximum of 20 years imprisonment. Any person who
engages in this type of behavior (necrophilia) is obviously
very sick psychologically and needs the psychiatrist much more
than he does the jailor. As stated under the new law, this
aberration is treated as sexual misconduct and is punishable
only as a misdemeanor.

Sodomy

Sodomy, under tlie new statute, is classified in three
categories:

(1) ClaHs H foloiiics, puaiahnblo by a maximum of 25 years
inipri»()iiniunt.

Now Penal Law S8 IJf'l.'lO, 130.4I>, 130.CO.
IB Mow Ponal Luw § lIi().20(D).
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tapH.„™':!.T'"' "f 7y«ar.
of 4 year.

..•i, formuiiition 'of Oio° pmsei'iho^ I'uniahmeiit, the
categories is ofgrait importance ""•««
for nenauy is reserved
sexual act, but sodomy in the Hs[ h deviate
Hdeviate sex act ^Wth one wl"'- havingreason „f phys^a,";^,^ ^
helpless" in the new luw mlms afL u. "pHysically
IS unconscious or for anv othp'r i-r. person
communicate unwillingness to an S™ "™We to
Wisdom of subjecting to a 2'i vp^v • question the
«l.o engages in an act of devbtr''""'""r' P''"""!'" Person
another who is incapable of rnn ? intercourse with
less" as above deiined If two Jioml! "physically Iielp-
one passes out while .Irunl and Z oH .' "nd
the one sodomized claim th-it he wmq •• i**' I'im, can
therefore was unable to co^enrto he

the first degree tlie fXwing
the anu« or with\Tc'mJ.XuirHi^^^
consent of auch other person' or n ^ wT the
"nbecility or any unsoundness of mi,Ki (j.'m,'
permanent, such other neraon temporary or
or, by reason of mental or ohv^in i givinR consent,
or any bodily ailment, aucli other neraon """ '"^"'"turily,
ance; or, . . . (4) wiien such othpr "" '"^ '̂st.
vented by stupor, or ^veakness of mYT' Pre-
toxicating. or narcotic, or anaustLnr «" in-
other person 13 known by the clefundmit 't w' • T'"^"
stupor or weakness of mind from jirw '
finch other person is, at the tin,? m
Of the act, and tl.is ij know,?t^T '̂ dSS;:.":.'.'' "'"

Tliis ofi-ense is punishable bv u rnaxinjum nf •>n
Jnent under our present Jaw. ^ears iniprison-

'New Penal Law §iyu.60.

SEX OFFENSES

'* The new st^ute redoes
Avsectioii 690 of the present 1. . :„fercourse with a person
#;|which is defined us "^evia e '^^Sctor other than .

is incapable of 'n xheae factors, as listed •
,®;^eing less seventeen ye. sol^

the new statute, aie degree sodomy,
incapacitated. enormous disparity between a 25

fethen one may to luiish an individual who sodomizcB
;feyear sentence ^"'td amaximum of four years

a person "physically ^- similar offenses and whom^foi persons who ^ojnma somewhat^
:#4 are presently that some of the acts pro-

present law. sodomy in the first degree, have been
•S| scribed by section 690 ^"^^"^^...^meanor of adult consensual

by tlie new law to the disparity between
sodomy. This further 'Wsically helpless" and

-ili the offenses who may not be in apetition
sodomistic actscomn This disparity m sentences

.®:t the criticisms heretofore made •"
also '2010 ot the present Penal Law, a,Pe™n
. Under section 2010 J ^ intercourse with the

^ over 21 years_ of age ^ guilty of rape in thei if :consent of a girl by a maximum of 10 years.] 0 second degree and P^^ ' 21, the crime is
fi' third degree which is punishable as aTn.3-
m ^';ew law does thi^ fujl
V.: rape in the first f and is punishable by a 25
It, who is less than ^nale is over 18 years of age
fc ' yeiii" maximum P^"^) j^ge^ this is rape mthe second
I. Segr^^lni^^K^ by a'nuximum of 7years imprisonment.

It New Penal
» New Penal Law s
J» New Penal Law SiaO.JU.
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If the male IS 21 years of ngre or over and the fjirl is under VlH
It IS rape in the third degri-ee, punishable by a maximum of

01 me ago ot 18-21 and a girl between 14-17 would onlv hp thi -1
new misdemeanor introduced by the new statute of I
misconduct," since a girl under 17 years of aire is undpr tho Inew law, deemed incapable of consenting to aLua'l act 'j

' ;'g
Sexual Misconduct .1

punishable by a maximum ^

sKiSSH~?=

5"^*" -i?

miaeonduct upon the defendant pleading guilty tbereto. Tims tlii ;•
Nov.? reiml J^aw g ino.uo.

" N«w i'ciial Law § 135.20.

•'V']'-; •* I "V- •

SEX OFFEl^SES

# V

V ' , f„- rane and sodomy "wlU probable
•'severe penalties provided for rape auu
; have little application m practice. ^

Carnal Ahwe of Children

The crimes ot carnal abuse of chUdren have been reformu-
lated in the new Penal Law. ^ puii. '

Section 483 (a) of the person over the age of
.. ishable by a 10 year ^ indulge in any indecent

18 years to carna ly ^ parts or organs, of »
or immoral Pr^^ticea with the
child of the age of 10 years or und^ .
similar acts by „„j. But where such person haa

, 16 years of a«e a "peeific sex offenses, the oftense .
been previously convicted ot speciuc
committed ia ittemuts to provide protections for

The new Penal Law attempts p sodomy,
, children from sexual Penal Law makes; in asomewhat dillerent fash^ Th^^^ person

guilty of the crime of sexual ^ to sexual contact
• who subjects a child less than 1 other
: ;which is defined as for the

intimate parts of a '
' purpose of gratifymf? sexua touching of other
: we also call f^p ^uiioL of satisfying the sexual

parts of the body" for which will be extra-
desires of either party create bo the .

• ordinarily difllcult to prove^ "mely to
main purpose of this genital manipulation. Sex-.

. either heterosexual or homosexual g punishable by- ual abuse in the first degree a^s » i„ the
a maximum of 10^ years Amisdemeanor is present
second degree, Aears of age. Any sexual ^ntactwhere the child is less than 14 y p^naent is a Class B mia-
under other 30-called victim is more than 14
demeanor. ^^°^7if '̂a/fnndant is less than 5years older, such,
Slsln dol^etthe crime of s«ual abuse mthe

We do not SCO f
:Son, "er the"id ?enal Law provisions relating to earn.!

stNeMT ronnl I.aw
2JN-W I'ciial Law &U0.00.
» New Penttl ^1J0.B5.
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abuse of a minor chilH tv.^ . ^ -
to sexual miabehnvior' with "mluirr^V^extendai
misbehavior with children It is fJ .""f sexualfusing: way that we have hei^tc fn^f con '
sodomy and rape. It ann,»«,•! / • with respect to'with children muler 11 ifr/.f i
types of aex oiTendcra are Jilcdv fn f , (I'lnfferous '
who misbehave
n .sdemuanor of sexu,,! ubu.so to i fni„„ tho ;ims a prior li,'.story „f '.s f, Zn" f ^

™=z,:;:'t,:n:::^=^> new-^rst:

h^t'̂ th: a» Ults TVr°n"^tnat the term u^ed in m... ^ •''luics. Jt would seem to n«j •

"nmoral practices with the sex^mlTirf ^ indecent or3preferable to the necessUv ^ "• child")
- was ..or the purpo^ tout.\

Indecent Exponure ;

prohibited sex crimes^*^ Th^ does not contain fillh'bitioni™,) whic "fa prlttt^f'" "f !""•==»'" («Penal Law, is „ot inclm^d a 'as^'" otm'
Of the new statute. It will I,!, j ""der article 180

of"th?3 Sensibilities." The""p\"blir'r'̂, article is as follow... "a ^ ^ewdnesa" section

pasirtHHfrs^s?

these offenders are ,S,)„ / ' ""•=« """"•a. Many n?
penalties may ho necessary i„ Zrlicuhr^
— P-'UiLUIar cases, to help tho ; .

"Now Penal Law §2-15.00.
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Khibitionist control his compulsion. It
Mthat the new Penal Law makes no l fSt '
'̂treatment of this type of offender even though this

only way of effectively treatint? the offender s compulsio .
One may also question other

' formulation of public lewdneas. Since "any other lewd act m ,
^1p^b cpLe is included in the deftnition. did the draftsman
^ of thrnew Penal Law intend to subject to a three month

penalty for public lewdness anyone who necks ma paxked
automobile on a dark street?

Homosexual Solicitation

The offense under which most
handed under our present law, is section 722(8) wm.-.

i- labeled "disorderly conduct." The new Penal Law creates the
crime of loitering^^" to deal with the problem Jt, p" .
public places for the purpose of engaging or •

the irraclinif of this offense as amere violation which is punish-
, Ibk by amaxU™ of IB days imprisonment. We have serous

bility of psychiatric treatment for such offenders. ^
Adultery

The draft of the new Penal Law did not contain any
prohibitions against adultery >>»* Jetd Itto

rd: of dl™U:d on the .-und

1!;:^ vJ{
Code behind it, but also tho auttiority of a resolution

; 19G4 at the mceliiiK of the Association Internationale Do Droll

»« New Poniil Lnw § 2-10.3B.
2' Old Penal Luw § 100.

'.
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284 BROOKLYN LAW REVIEW :•

Penal at its conference in the Haffue in 1964. The legislature

nXrestoreTth '̂' recommemlationg of its own commission
ft wm . f ! of acliiltury to the Penal Law" where
orhB in^h l>"''̂ °i"T','" a monumentinability of legislators to tliink rationally about sex crime.

Adult Consensual Homosexiiality

legislature
tta.!! crime of adult consensual homosexuality,lieie again its commissjon, following the American Law Insti-
tute proposal and tiie Hague Conference resolution, recommend-
wl that adult consensual sodomy not be treated as a crime
Neveitheleas, the legislature refused to accept the commission's
recommendations and made consensual homosexuality a Class B
m^demeanor," punishable by a term not to exceed three
months. This unquestionably was an ine/Fective moral gesture
on the part of the legislature, which ahould have had more

tonP ^ro"io«exuality. from which sodomy
tn f^f ^ f a compulsion to which men'and women aresubjetted to m varying degrees. Aterm not to exceed three
months la one of the worst poHsiblo ways of dealing with com-
fn. n^f ( sentence oilers little oppor-
tvnl f 1 which drives individuals to thistype of sexual activity.

thousands of consensual acts of sodomy are
committed each year. Only a minute percentage of these acts

attention of law enforcement authorities,

nf f aw enforcement on the determent and preventionof hom^exual acts is almost nil. The volume of homosexual
acts n New York will not, in our opinion, be diminished in the
sliglitest by the threat of a three month jail sentence. More
over, making adult consensual sodomy an ofTense, albeit a minor

nnnn 1 iV"? M wherein homosexuals will be preyeddishonest law enforcement officialswho are seeking to make a fast buck. It also furthers law
enforcenient practices, bordering on entrapment and entice-
kw DS/tho"i° enforcement of the criminallaw. Depite the short jail sentence provided, irreparable harm
may be done to individuals who are arrested for this offense.

IcgifJlature will reconsider its action onadult conbonsual homosexuality and strike the prohibition from

ltS'7 u""""} |2(>5.17, ,uI<1,uI L. IOCS, c. 1037.Muw leiial Luw ^130.38, added L. lUUG, c. 1038.
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K-r. r£sr™:s. •
"which have dealt with this problem.

prostitution

' Ono of the extraordinary changes mthe ^•^-/'rprosr.
is the provision '̂'person is guilty of patroniring
tutes. Under section 230 Oo Aperson^^^^^
aprostitute when he pays a fee . engage in sexual
with him or solicits or request offense is aviolation,

. conduct withhim in "^n for
=punishable by a lo day 3. prisoners
legislature is seeking to "j' than trying to get rid o*.
who have committed honored method of resorting tu
their sexual urges by the jg also self-defeating
a prostitute. This i_3 stupid Penology_ p.ostitu-
if one is interested in the determen .^-oatNute is generally
ÎL. The "John", as the —even

officer on the vice squad is guilty conduct. Since most ;-
he offers a fee in return .. . by police officers
prostitution cases result ^ woman and the agree- -
or acquiescence in soliatati difficult to see how
ment to pay a under this statute, unless
:»rt: «t;r:;:r:dt otrloo'L illegal acts committed by police ,

• °n%s to^—
S,„y be non acfs of

• Psychopathic Sex Offendera

' -5S?,r:.£.r£ TJS.
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Under our present law, sentences of one day to life are per
missible in cases of individuals who are guilty of sodomy in
the first degree, rape in the first degree and carnal abuse of a
child, as a felony. These sentencing proviaiona in our present
law, resulted from a Sing Sing study of aex ofi'enders made
many years ago, wliich demonstrated that a small percentaKe
of sex oU'enders would continue to be diingerous particularly
to small children after tliey had served the sentence imposed
upon them by law. The one day to life sentences were a means
of keeping a long-term liold on such olVenders. Other stales
try to do this (generally not successfully) through special
provisions for psychopathic sex offenders. Such laws are not
generally successful, because of their failure to distinguish
between psychopathic aex olTendcrs who are not dangerous,
which is tlie great majority, and dangerous psychopathic eex
offenders. Our New York law was an improvement over exist
ing sex psychopath laws, since it attempted to pinpoint in
better fashion the dangerous ofl'enders for whom a long-term
liold was necessary. There are no such provisions in the new
law.

Unless dangerous sex offenders, under the new law, are
convicted of first degree sodomy or rape, they are not likely to
be held for long periods of imprisonment. We will, under the
new law, again be faced with the problem of releasing sex
offenders of known dangerousness, at the expiration of their
sentences. In this area, the new law has made no progres-s
over the old and the old provisions may well be preferable even,
though they may be abused by judges w}io may tliink that all
sex offenders are equally dangerous.

ConchtsioTin

Little has been accomplished by the new Penal Law in
rationalizing our sex crime laws. In its favor are such things ^
as the reduction in the age of consent, the extension of the
requirement for corroboration, the elimination of bestiality
(sexual contact with animals) and necropliilia as major offenses.
Its provisions concerning sodomy, rape, sexual abuse and sexual
misconduct, however, are not well formulated and will un- •
doubtedly be the source of considerable confusion in the law.
The penalty structure of the new law leaves much to be desired.
The failure to come to grips with the problem of the dangerous
psychopathic sex offender is tragic; the prohibitions against'
adult consensual homosexuality, adultery and solicitation of .
prostitutes are stupid.

It is obvious once again that change is not necessarily .
progress.

DRUG OFFENSES AND THE NEW PENAL LAW
By Henry M. di Suvero*

Introduction

'THE Revision Commission' viewed its assignment as calling
i for a revision of the Penal Law "in thoroughgoing fash

ion."' It saw its task as "more than one of reorganization,
clarification and minor substantive change, but [rather] as one
calling for re-cxaminati<)n of many fundamental principles and
concepts of the criminal law." ^ However bb the Commission
Staff Notes candidly state, the revision of 'irug offenses con
tains "few changes in substance."* Because tljeglslation m
the field of narcotics, including its criminal asp^ts, is an
extremely intricate subject" and because
Drug Addiction is currently studying the operation
Mental Hygiene Law provisions dealing with addiction, tne
Commission fdidl not consider itself the appropriate agei^y
to make an 'in depth' reevaluation of existing narcotic laws,
criminal or otherwise."' ,,

The customary discrepancy between high purpose and slim
: result might ordinarily not be worthy of comment. But when

law enforcement officials have been constantly reporting to an
increasingly alarmed public that addiction and "'f ,

, in hand^ and that criminal sanctions have failed abysmally

• Henry M. di Suvero, B.A.. University of CaWomio (Pericley). y
1957* LLB. Harvnrd Law School, 19C1. Member of -

. California Bars. Mr. di Suvero is SUifF CounBel to the New York CivU .
of Palmer WaW ^

»Si^to CoininiBsion on Revision of the Penal J-fW and Cnininul Code.

,004) 6rmi»»l<!,^.'orcward, p. v. Tba LTriM?'"
Governor Rockefeller on July 20, 1905, eflcclive September 1, 19G7.

»Id. at V.
«Id. at 880.
BId. at 880.

"see^GSv^^nor Nelson A. Rockefeller;!, Special Messape to the
: Letrisluture, February 23, 19C6, p. 2. problem of a^iction to

narcotics is at the heart of the crime P^^lent in New York
cotic addicts nre responsible toy one-hulf ^ the

- New York City alone—and their evil contagrJon Is spreading inw uie

Kuh, A Prosecutor's Thoughts Concerning Addiction, 42 J. Crira. L.,
; c. & P.S. 321, 322 (lOCl).
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