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Now Penal Law § 245.00
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prohibitions against adultery s
‘present law.?’ TFor many years
‘erime in New York, and we have ha
sands of divorces granted on the ground of adultery, without a
single prosecution for this crime. In our opinion the draft of
* the new Penal Law was correct when it proposed to eliminate.

this offense from the statute books. Such elimination not only: :.
had the approbation of the American Law Institute Model Penal ...
Code behind it, but also the authority of a resolution passed in o
1964 at the meeling of the Association Internationale De Droit - -

v in a lew
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20 New Penal Law § 240.36.
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Penal at its conference in the Ha
however, rejected the recommend
and restored the erime of
it will continue to remain

to the inability of legislator

gue in 1964, The legislature,
ations of its own commission’
adultery to the Penal Law® where
as a dead letter and as a monument
8 to think rationally about gsex crime, -

Adult Consensual H omosexuality

Similar short-sighted action w
with respect to the crime of
Here again its commission, fol
tute proposal and the Hague C

as taken by the legislature _
adult consensual homosexuality.
lowing the American Law Ingti-

onference resolution, recommend-
ed that adult consensual sodomy not be treated as a crime.

Nevertheless, the legislature refused to aceept the commissjon’s -
recommendations and made consensual homosexu
misdemeanor,®® punishable by

a4 term not to exceed three 23
months. This unquestionabl

Y wus an ineffective moral gesture
on the part of the legislature, which should have had more
sophistication and sense, Homosexuality, from which sodomy
generally stems, is a compulsion to which men and women are
subjected to in varying degrecs. A term not to exceed three
months is one of the worst possible ways of deuling with com-
pulsive behavior, A three month sentence offers little oppor-
tunily to treat the compulsion which drives individuals to this
type of sexual activity. s
ITundreds of thousands of consensual acts of sodomy are -
committed each year. Only a minute percentage of these acts
ever comes to the attention of law enforcement authorities,
The effect of law enforcement on the determent and prevention
of homosexual acts is almost nil. The volume of homosexual
acts in New York will not, in our opinion, be diminished in the
slightest by the threat of a three month jail sentence. More-
over, making adult consensual sodomy an offense, albeit a minor
one, continues the climate wherein homosexuals will be preyed
upon by blackmailers and by dishonest law enforcement officials
who are sceking to make a fast buck. It also furthers law
enforcement practices, bordering on entrapment and entice-
ment, which are no credit to the enforcement of the criminal
law. Despite the short jail sentence provided, irreparable harm
may be done to individuals who are arrested for Lhis offense,

We hope thal the legislature will reconsider its action on
adult consensual homosexuality and strike the prohibition from

2 New Penal Law § 265.1 7, added I, 1065, e, 1047,
2 New Penal Law §180.38, added L. 1966, ¢, 1048,
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DRUG OFFENSES AND THE NEW PENAL LAW
By HENRY M. DI SUVERO* '

Under our present law, sentences of one day to life are per-
missible in cases of individuals who are guilty of sodomy in
the first degree, rape in the first degree and carnal abuse of a
child, as a felony, These sentencing provisions in our present
law, resulted from a Sing Sing study of sex offenders made
many years ago, which demonstrated that a small percentage
of sex oflenders would continue to be dangerous particularly
to gmall children afler they had served the sentence imposed
upon them by law. The one day to life sentences were a means
of keeping a long-term hold on such offenders. Other stales
try to do this (generally nol successfully) through special
provisions for psychopathic sex offenders. Such laws are not
generally successful, because of their failure to distinguish
between psychopathic sex offenders who are not dangerous,
which is the great majority, and dangerous psychopathie sex
offenders, Our New York law was an improvement over exist-
ing sex psychopath laws, since it attempted to pinpoint in
better fashion the dangerous offenders for whom a long-term
}m]d was necessary. There are no such provisions in the new
aw. :

Unless dangerous sex offenders, under the new law, are
convicled of fitst degree sodomy or rape, they are not likely to
be held for long periods of imprisonment. We will, under the
new law, again be faced with the problem of releasing sex.
offenders of known dangerousness, at the expiration of their.
sentences. In this area, the new law has made no progress

Introduction

HI Revision Commission! viewed its agsignment as calling
for a revision of the Penal Law “in thoroughgomg quh-
jon* It saw its task as “more than one of reorganization,
clarification and minor substantive change, but [rat_her_'} as one
- calling for re-examination of many fundamental prmclples} a_nd
~ concepts of the criminal law.”? However, as the Commission
' Staff Notes candidly state, the revision of drug offenses con-
tains “few changes in substance.”* Because “[1]egislation in
the field of narcotics, including its criminal aspects, is an
extremely intricate subject” and because “[tThe C('),uncﬂ on
Drug Addiction is currently studying the ‘operathn " ofuthe
*" Mental Hygiene Law provisions dealing with add}ctlon, the
© Commission [did] not consider itself the a_ppropnate'agency
to make an ‘in depth’ reevaluation of existing narcotic laws,
criminal or otherwise.”® )
The customary diserepancy between high purpose and slim
" result might ordinarily not be worthy of comment. I.Sut when
law enforcement officials have been constantly rep_ortmg to an
inereasingly alarmed public that addiction and crime go hand it
in hand’ and that criminal sanctions have “failed abysmally® 3

though they may be abused by judges who may think that all

sex offenders are equally dangerous p K Y Calitgrate (Besdiyly
' it M. di Suvero, B.A., University of Califo y

1067; I.?Il:?; Harvard Law Schoc')l, 1961, Member of New York and

California Bars. Mr. di Suvero is Staff Counsel to the New York Civil .
i ies Union. ;
lee!l!;l:asinvnluahle assistance of Palmer Wald is atefully aqknowledged.
1 State Commission on Revision of the Penal Law and Criminal Code.
Laws 1961, ch. 346, ns amended by Laws 1062, ch. 548. 4
2 Proposed Penal Law [1964 Study Bill] (Edward Thompsondeb.
1964) Commission Foreward, p. v. The New Penal Law was signed by
Governor Rockefeller on July 20, 1966, effeclive September 1, 1967.

Conclusions

Little has been accomplished by the new Penal Law in
rationalizing our sex crime laws, In ity favor are such things:
as the reduction in the age of consent, the extension of the
requirement for corroboration, the elimination of bestiality ;

(sexual contact with animals) and necrophilia as major offenses. ' s Id, at v.
Its provisions concerning sodomy, rape, sexual abuse and sexual | :II‘é o ?3%%

misconduct, however, are not well formulated and will un-- °
doubtedly be the source of considerable confusion in the law.'
The penalty structure of the new law leaves much to be desired. |
The failure to come to grips with the problem of the dangerous
psychopathic sex offender is tragic; the prohibitions against -
adult consensual homosexuality, adultery and solicitation of e
prostitutes are stupid.

It is obvious once again that change is not necessarily
progress,

6 1d, at 380.
?IS(}:eaGovernor Nelson A. Rockefeller’s Special Message to the

i : “ iction to
Legislature, February 23, 1966, p. 2. The problem of addiction

4 nnf"cotics is at the heart of the crime problem in New York State. Nar-
cotic nddicts are responsible for one-half of the crimes qomm.ttt.edﬂl‘n
New York City alone—and their evil contagion Is spreading into the

1 -IF )
uubu:;guh' A Prosecutor’s Thoughts Concerning Addiction, 42 J. Crim. L.,

C. & P.S. 321, 322 (1961). ‘ .
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